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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

VIRGIE ARTHUR,

Plaintiff,
CIVIL ACTION NO.:
VS. 4:07-cv-03742
HOWARD K. STERN,
CBS STUDIOS, INC,,

and KPRC HOUSTON,

wn W W W W W W L L W

Defendants.

OBJECTION TO PLAINTIFF VIRGIE ARTHUR’S UNSIGNED
SUBPOENA DUCES TECUM TO LYNDAL
ON THE GROUND THAT DISCOVERY HAS NOT YET COMMENCED

COMES NOW Howard K. Stern (“Stern”), Defendant in the above-styled action, and
hereby objects to the production, inspection, and/or copying of documents designated in the
subpoena duces tecum purportedly served by Plaintiff Virgie Arthur (“Arthur”) upon Lyndal

on or about January 28, 2008, in the above-referenced matter (the “Subpoena”) on the
ground that, pursuant to Federal Rule of Civil Procedure 26(d), discovery has not yet started in
this matter. (A true and correct copy of the Subpoena is attached hereto as Exhibit A.) The
parties have not yet conferred as required by Rule 26(f) and, therefore, Arthur may not seek
discovery from any source.

Objection to Arthur’s ‘Secret Subpoena’

Contrary to the ‘Notice of Service of Subpoena’ accompanying the Subpoena, Arthur did
not provide “prior notice of [the] commanded production of documents and things . . . on each
party in the manner prescribed by Rule 5(b).” See Fed. R. Civ. P. 45(b)(1). Neither counsel for

Stern nor counsel for the Media Defendants was provided with prior notice of Arthur’s subpoena
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to Lyndal Tellingly, counsel for Arthur did not date the purported *‘Notice of Service
of Subpoena.” Arthur has thus violated the clear language of Federal Rule of Civil Procedure
45(b)(1) by purportedly serving a “secret subpoena.”

Arthur’s Other Procedural Errors

In addition to its invalidity as a ‘secret subpoena,” the Subpoena is unsigned and, based
on the facsimile heading at the top of the subpoena, apparently was not served in the manner
prescribed by Federal Rule of Civil Procedure 45(b). Thus, the subpoena is invalid on its face.

No Admission of Jurisdiction

Stern objects to the Subpoena to the extent that serving this objection to the Subpoena on
the ground that discovery has not yet commenced may be improperly used by Arthur to
erroneously imply that the United States District Court for the Southern District of Texas has
personal jurisdiction over Stern in the above-captioned action. Stern’s serving of this objection to
the Subpoena on the ground that discovery has not yet commenced should in no way be
considered an admission that the United States District Court for the Southern District of Texas
has personal jurisdiction over him in the above-captioned action or that Stern consents to
jurisdiction in the United States District Court for the Southern District of Texas. Stern
specifically incorporates herein his Rule 12(b)(2) Motion to Dismiss for Lack of Personal
Jurisdiction, supporting memorandum of law, and supporting affidavit, all filed on November 19,
2007, by this express reference thereto. Stern further specifically incorporates herein his reply
memorandum of law in support of his Rule 12(b)(2) Motion to Dismiss for Lack of Personal
Jurisdiction, supporting affidavit, and supporting Declaration of L. Lin Wood, all filed on

January 18, 2008, by this express reference thereto.
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Reservation of Other Objections If the Subpoena Is Properly Served
in the Normal Course of Discovery

Stern specifically reserves all other objections to the Subpoena not contained herein until

such time that the Subpoena is properly served in the normal course of discovery.

Dated: February 11, 2008.
Respectfully submitted,

POWELL GOLDSTEIN LLP

By: /s/ L. Lin Wood
L. Lin Wood
Attorney-in-Charge
Georgia Bar No. 774588 (Pro hac vice)
Keith Miles Aurzada
Texas Bar No. 24009880
2200 Ross Avenue, Suite 3200
Dallas, Texas 75201
Telephone:  (214) 721-8000
Facsimile: (214) 721-8100

ERIC M. SAUERBERG, P.A.

M. Krista Barth

Florida Bar No. 0461229 (Pro hac vice)
Suite 102

200 Village Square

Palm Beach Gardens, Florida 33410
Telephone:  (561) 776-0330
Facsimile: (561) 776-0302

Attorneys for Howard K. Stern
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CERTIFICATE OF SERVICE

This is to certify that on this 11th day of February, 2008, | electronically filed the
foregoing document with the Clerk of Court using the CM/ECF system, which will automatically

send email notification of such filing to the following attorneys of record in this case:

Neil M. McCabe Charles L. Babcock

The O’Quinn Law Firm Nancy W. Hamilton

440 Louisiana, Suite 2300 Jackson Walker LLP
Houston, Texas 77002 1401 McKinney, Suite 1900
Attorneys for Plaintiff Houston, Texas 77010
Virgie Arthur Attorneys for Defendants

CBS Studios, Inc. and
KPRC Houston

A true and correct copy of the foregoing document was also served via overnight delivery
upon:

Lyndal

/s/ L. Lin Wood
L. Lin Wood

1254167
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